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MICHIGAN LAW REVIEW

[ Vol. 38

ToRTS - NEGLIGENCE - DuTY oF OwNER OF PLACE OF PuBLIC
AMUSEMENT TO PROTECT AGAINST CRIMINAL AcTS - Plaintiff as patron
of defendant's theater, while in the ladies' room located on one of the top
floors of the theater, was assaulted and robbed. The testimony for the plaintiff
showed an absence of attendants except on the main floor. At the end of the
plaintiff's case the complaint was dismissed. Held, non-suit was erroneous;
there was evidence from which the jury could infer that the defendant should
reasonably have anticipated the happening of the incident and had failed to
take reasonable precautions to guard against it. Hart v. Hercules Theatre
Corp.; (S. Ct. 1939) 13 N. Y. S. (2d) 1018.
There is abundant authority indicating that persons who conduct places
of public amusement may have a duty to protect patrons against unlawful and
injurious conduct of third persons.1 The unlawful act of a third person will

1 Mastad v. Swedish Brethren, 83 Minn. 40, 85 N. W. 913 (1901); Moone
v. Smi;h, 6 Ga. App. 649, 65 S. E. 712 (1909); Savannah Theatres Co. v. Brown,
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not constitute a superseding cause of the injury, if th(:\ conduct of the operator of the premises is negligent solely because he should have recognized that it
would expose his patrons to an unreasonable risk of such acts. 2 In the principal
case the court recognizes the duty of exercising reasonable care to protect
the plaintiff from injury from causes which should reasonably have been anticipated. Where danger from unlawful conduct is present and known, clearly
the theater management has a duty to take measures to stop such conduct.
Whether a criminal act, as in the principal case, should reasonably have been
anticipated (so that failure to take measures to prevent injury to patrons constituted negligence) is a question which has arisen in relatively few cases. In
a case involving injury to a patron at a children's matinee when the theater
management had distributed toy balloons, the Maine court overruled a finding
that the management should reasonably have anticipated that children would
shoot missiles at the balloons and would be likely to injure others in the
audience. 8 Where a patron was injured by explosion of a bomb in a theater
which had been threatened by violence from strikers and their sympathizers, it
has been held that the theater owner had no duty to search patrons for deadly
missiles or to warn them that they might be exposed to danger. 4 The principal
case goes far in holding that there is evidence to support a finding that the
criminal act was reasonably forseeable, as the only factors on which to base
such a conclusion are the large size of the theater, the access to it by the general public, and its state of semi-darkness. However, no great burden is placed
on the theater owner to guard against an incident like this by merely having
an attendant on each floor, and that factor distinguishes the case from the
others mentioned.

36 Ga. App. 352, 136 S. E. 478 (1927); Myers v. Kansas City Junior Orpheum Co.,
228 Mo. App. 840, 73 S. W. (2d) 313 (1934); Southern Enterprises, Inc. of Texas
v. Marek, (Tex. Civ. App. 1934) 68 S. W. (2d) 384, revd. on another ground, 128
Tex. 377, 99 S. W. (2d) 594 (1936); Schubart v. Hotel Astor, Inc., 168 Misc. 431,
5 N. Y. S. (2d) 203 (1938).
.
2 2 ToRTS RESTATEMENT, § 448, comment c, and § 449, comment a (1934).
In Shayne v. Coliseum Bldg. Corp., 270 Ill. App. 547 (1933), however, the court
decided that even if the promoters of a boxing show were negligent in not providing
enough attendants among the audience, the alte}cation between two spectators which
resulted in injury to the plaintiff was a superseding cause of the injury.
3 Hawkins v. Maine & New Hampshire Theatres Co., 132 Me. 1, 164 A. 628
(1933).
'Paschall-Texas Theatres, Inc. v. Waymire, (Tex. Civ. App. 1935) 81 S. W.
(2d) 767.

